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ABATEM' NT. 2. A party contracting with an agent, is 
1. To an original attach nent the defendant bound to look tothe authority of the agent. 
may plead in abatement, traversiug the —Gullet y. Lewis. 23 
rounds of the complaint, relied on for See Factor, 1. 
the issuance of the attachment.—Brown Altorney at law. 
v. Massey. 226 
See Assumpsit, 4. ALIEN. 
Practice, 30. . An alien may purchage and hold lands, 
before office found; anfl may maintain an 
ACTION. action to recover the possession.—Jinkins 
v. Noel. 60 
1. A vendor of a slave said to the vendee, ‘if 
you will prove that the slave wasunsound AMENDMENT AND JEOFAILS. 
at the time of the sale, I will return the | 1, Wheredamages were claimed in the writ, 
purchase money,” can an action be main- but the amount not stated in the declara- 
tained on such a promise—Quere ?—Dujf tion, the defect being amendable, will be 
v. Try. . _ 140 considered as amended, and judgment for 
2. Though there be a special contract for the the damages sustained.—Boddie v. Ely. 
for the rent of land, the plaintiff may, un- 182 
der the statute, recover on account for use . The statute allowing amendments in pro- 
and occupation, reasonable rent, uot ex- ceedings before Justices, does not autho- 
ceeding the price fixed by the contract.— rise a change in the names of parties — 
M’ Millian v. Wallace. INS Frierson and Shortridge v. Blakesley. 267 
3 The slave of A. secretly rode his master’s See Assumpsit, 1. 2. 
horse to the quarter of B; the horse, get- Appeal from Justice, 4: 
ting loose, and straying into the field of Practice, 26. 
B., where he had a spring-gun, to shoot 
bears, was killed by the gun: A. cannot ti 
maintain an action against B. for the inju- ANNUITY. 
ry, although the field was not enclosed by 
alawful fence.—Bethea v. Taylor. 482 
See Bond, 3. 


. The act of the 15th December, 1821, con- 
ferring a military title and settling an an- 
nuity for life upon Samuel Dale, for ser- 
vices rendered and losges sustained in the 
Creek war, as set forth in tae preamble 

ADMINISTRATOR. thereto, was an act of ordinary hceiahaliens 

See Execulors and Administrators. and created no obligation or contract on 
the part of the State, ner vested any inte- 
ADMISSIONS. rest inthe annuity until paid.—Dale v. 

See Agent, 1. The Governor, 387 
. And even had such services and Jodsses 
AGENT. constitnted an imperfect obligation, the sta- 

1. The statements of an agent, made sub- tute of 1821 ripened it into an imperfect 
ee the contract, are nut evidence one, the plaintiff would stil have been 
against the principal: He is a competent bound to establish them by proof, before 
witness.—Betts v. Huntsville Bank. 18 he could recover. 1b. 
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3. It was entirely competent for the legisla- 
ture to repeal said statute of 15th Decem- 
ber, 1821, at any subsequent session ; and 
the act of 31st December, 1823, repealing 
the same, as to the annuity, was not un- 
constitutional. Ib. 


ANSWER IN CHANCERY. 
See Chancery. 


APPEAL FROM JUSTICES. 

- On an appeal from a conviction by a jus- 
tice of the peace, under the act of 181], 
making it penal to mark an unmarked 
hog, &c. it cannot be objected, that the jus- 
tice did not record a formal conviction, 
and certify the evidence, as the trial on 
the appeal is to be had de novo.—Reagh v. 

nn. 100 
2. On an appeal from a justice’s court, the 
arties cannot be changed in the appel- 
ate court.—Moffet and Singleton v. Woold- 
ridge. 322 
3. A variance as to the plaintiff, between the 
warrant or summons of the justice, and 
the statemerit of the cause of action in 
the appellate court, apparent of record, 
by oyer or otherwise, is fatal on mes 
b. 
4. On the trial of appeals from justices’ de- 
cisions, the statutes intend ~ the merits 
to be investigated; and whenever the 
Court below should amend upon motion, 
this court will consider it as done, if mat- 
ter sufficient to amend by, appear upon 
the record.— Thom; v. Pierce. 427 
See Practice, 2. 2A. 


bet 


APPEARANCE. 

1. After appearance and plea to the declara- 
tion, no objection can be taken to any de- 
feet iu the writ.—Hamner v. Eddins. 192 

2. After a defendant has made appearance 
to an original writ, he cannot take ad- 
vantage of any irregularity thereof; but 
where there are two persons plaintiffs, and 
the language from which the defendant’s 
peace ig sougnt to be inferred, is 
“that the parties appeared by their attor- 
ny, and the defendant failing to plead or 
demur,” &c. the most reasonable conclu- 
sion is, that the plaintiffs, only appeared 
by attorney, and that the defendant was 
in default.—Brown v. J. and T. Simpson, 
surviving partners. 331 

3. If, however, the defendant in sci. fa, ap-‘ 
pear and make default, it would not pre- 
clude him from taking advantage in error, 


| 
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of a defect in the ca. sa. against one for 
whom he was bail. Ib. 
4. But after a defendant appears toa sci. fa. 
he will not be allowed to controvert its ser- 
vice on him, in the mode prescribed b 
law. Ib. 
5. After appearance, the appellee cannot 
claim a dismissal of the writ of error, for 
want of a citation.— Naylor v. Philips.210 
6. Where a party appears and pleads to a 
declaration, it is immaterial whether or 
not it appears that the writ was served on 


him.—Chapman v. Arrington. 480 


APPELLANT AND APPELLEE. 
See Writ of error, 1. 2. 


ASSIGNMENT. 

1. The allotments of lands made to the 
French emigrants, under the act of Con- 
gress, passed the 3d March, 1817, for en- 
couraging the cultivation of the vine and 
olive, may be np se by the grantees, 
as well before as after the performance of 
the conditions of cultivation required by 
government.—Jinkins v. Noel. 60. 

See Assumpsit, 11. 


ASSUMPSIT. 


1, ln assumpsit against the indorser of a note, 
judgment by default final, may be render- 
ed, without a jury.— Malone & Co. v. Hath- 
away. 29 

2. That the judgment is in debt and damag- 

es, instead of damages only, is not suffi- 

cient cause of reversal. ‘ 

In assumpsit against partners, under the 

common counts, proof of a promise by one 

in the firm name, is not sufficient ; there 
must be a joint promise proved, or proof 
of the existence of the partaership.—Find- 

lay and Buchannan v. Stevenson. 48 

. It is not necessary, in such case, for the 

defendant to deny the partnership, by plea 
in abatement. Ib. 


~ 
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5. A. agreed, by parol, with B., who owned 


a tavern, that he should pay him $600; B. 
was to convey to him one half the premi- 
ses, and they were to keep the house joint- 
ly;—A. paid $400, and they commenced 
business. B. refusing to execute the con- 
veyance, A. refased to pay the residue, 
and withdrew : no settlement of the joint 
business had taken place. It was held, 
that A. could recover, at law, the $400, as 
money had and received; and that the aid 
of Chancery was not necessary, as for un- 
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liquidated partnership accounts. — Madde- 
rav. Smith. 119 
6. In a bill of sale of a negro, the words “1 
warrant and defend,” craate a warranty of 
soundness, as well as of title. —Duff v. Ivy. 
140 

7. A vendor of a slave said to the vendee, “If 
you will prove that the slave was unsound 
at the time of the sale, I will return the 
purchase money.”” Whether an action can 
be maintained on such a promise, Quere?— 
Ib. 

8. In assumpsit, payment, althoagh made af- 
ter suit brought, may be given in evidence, 
under the general issue plea, to reduce the 
damages.—M' Millian v. Wallace. 185 
9. Payment of part of the purchase money, 
is not, of itself, a sufficient part perform- 
ance, to enable the vendor to enforce a 
parol contract for the sale of land, and re- 
cover, at law, the remainder of the pur- 
chase money,—Meredith v. Naish. 207 

10. But, where such circumstances are ac- 
companied with the delivery of posses- 
sion to the vendee, Chancery could en- 
force a specific performance, and, there- 
fore, assumpsit will lie for the balance of 
the purchase money. Ib. 

11. Assumpsit is not the proper remedy, to 
enforce the liability of one who assigns 
a specialty by indorsement under seal; 
covenant should be brought.— Sommerville 
v. Stevenson & Johnson. 271 

12. An agreement by parvl, extending the day 
of payment on a promissory note, is bind- 
ing, so that suit cannot be brought, until 
the time of forbearance has expired.—Fer- 
guson v. Hill 435 

13. The case is the same as between the ma- 
ker and a subsequent holder. 

14. An agreement to perform an award, is up- 
on the same footing with all other agree- 
ments, and where violated, it must be pro- 
ceeded upon by regular action.— Davis v. 
M’ Connell. 492 

15. And where a party agrees, that an award 
shall be entered the judgment of the court, 
yet the summary remedy of a judgment 
upon metion cannot be given against him. 

Tb. 
See V, Proof in particular issues, 4. 
Damages, 2. 


ATTACHMENT. 
1. To an original attachment the defendant 


may plead in abatement, traversing the 
grounds of complaint, relied on for the is- 





suance of the attachment.—Brown v. Mas- 
sey. 226 
2. Where an attachment is issued by a jus- 
tice, for a sam within his jurisdiction, up- 
on an insufficient affidavit, the proceed- 
ings are not void, but voidable only,--Par- 
mer Vv. Bullard. 326 
3. and a garnishee, who has bona fide paid a 
debt due the defendant in such attach- 
ment, is thereby protected from a second 
payment. Ih. 
See Garnishee, 1. 
Construction of statutes, 3. 
Justice of the Peace, 3. 
Lien, 1. 


© 
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ATTORNEY. 


. An attorney at law is a special agent; he 
has no authority to receive any thing but 
money, in payment of a debt, put in his 
hands for collection.—Gullet v. Lewis. 23 

. And if he apply the claim of his client to 
the payment of his own debt. his client is 
not bound thereby. bb. 


— 


ws 


AUTHENTICATION, 


. Anoriginal contract for the sale of lands, 
executed by the Secretary of the Treasu- 
ry of the United States, under the seal of 
the Treasury Department, is sufficiently 
authenticated by that seal, and is admissi- 
ble as evedence, without further proof of 
its execution.—Jinkins v. Noel. 

2. A copy of such contract certified by the 

Secretary of the Treasury, under his hand 

and the seal of the department, as being 

a true copy from the records of his office, 

is also admisstble evidence. Ib. 


- 


AVERMENT. 


See Declaration, 6. 


AWARD. 


. Where a party agrees that an award shall 
be entered the judgment of the court, yet 
the summary remedy of a judgment upon 
motion cannot be given against him.— 
Davis v. M’ Connell. A492 

See Assumpsit, 15. 


—s 


BAIL. 

. The return of aca. sa. ‘‘not found,” is 
the foundation of the liability of bail, and 
if the process has not been regalarly sued 
out and returned, the bail is not bound to 


— 
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notice it.—Brown v. J. and T. Simpson, 
surviving partners. 331 
See Appearance, 3. 
Len, 1. 


BAILMENT. 
Sce Factor, 1. 


BILL OF SALE. 


1. In a bill of sale of a negro, the words, “I 
warrant and defend,” create a warranty 
of soundness, as well as of title.—Duj'v. 
Ivy. 140 


BOND. 


1. If he condition of a bond for a writ of er- 
ror substantially conforms to the requisi- 
tions of the statute, it is sufficient, though 
the language be different, and the duties 
minutely detailed.—Sanders v. Fenwick & 
Rives. 109 

2. Semble—that where a stautary bond can- 
tains the conditions prescribed by the sta- 
tate, and also otters superadded, the bond 
shall be good-as far as warranted by the 
Statute, and void for the surplus. Ib. 

3. Where the obligation of a bond is absolv- 
ed by the recision of the contract on which 
it was g.ven, an action may be defended 
at law.—Moore v. Dial. 155 

4. Anappeal bond payable to a party who 1s 
dead, is void, and no jadgment can be ren- 
dered thereon.—Frierson and Shortridge 
v. Blakesley. 267 

5, In an action on an assigued bond, it is not 
a good plea for the obliger, that the assign- 
ment was extorted from the abligee, by 
threats of a prosecution for felony, not- 
withstanding the former was notilied by 
the latter, of the fraud, and required not 
to pay the contents of the bond to the as- 
signee.—M ’Causland v. Drake. 344 

6. Where, in an action on a bond, a special 
plea in bar alone is pleaded, to which a 
demurrer is overraled in the court below, 
and on writ of error, the judgment on de 
murter is reversed, and the plea holden 
radically bad, this ceurt will render the 

r jadgment. Ib. 

7. A forthcoming bond, conditioned, in part, 
that the obligor “shall, in all things stand 
to and abide by, all orders made by the 
justices,” &c. is not void for excess, such 
condition being a mere verbal departure 
from the statute, and imposing no addi- 
tional specifie obligation. — Thomson v. 
Pierce. 427 
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8. Nor is it essential, that such bond shali re- 
cite, that the justices themselves, appoint- 
ed the time and place ; as it is on the ap- 
plication, and for the benefit of the obligor, 
that it is usually entered into. Ib. 


CARRIERS. 


A. undertook to carry flour to a certain 
place for B., and having d@posited it on 
the way, by mistake, part of the flour was 
taken from there, by C.; B. refusing to 
receive part only, C. received the remain- 
der, and paid A. for the whole. ‘This 
amounts to a conversion by A, fur which 
B. can maintain trover against him.— 
Bullard v. Young. 46 


Need 


CERTIFICATE. 


. The certificate of the clerk of the Su- 
reme court, transmitted to the court be- 
low, contin the reversal of a judgment 
of the Circuit court, is not sufficiert evi- 
dence to prove an averment in a plea that 
a judgment has been reversed. A trans- 
cript of the proceedings in the supreme 
court, duly certified must be produced.— 
Draughan v. Tombeckbee Bank. 

2. Judgment of affirmance may be rendered 
in this court, op certificate, in cases of ap- 
peal, as well as of writs of error.—Adams 
v. Adams. 57 

3. If the plaintiff in error omit to file the re- 
cord in this court, the defendant may have 
the judgment affirmed op certificate.— 
Thacker v. Myrick. 184 

4. The certificate, authenticating the record, 

is sofficient for this purpose, but he cannot 

be allowed the costs oi the record. Jb. 
See Writ of error, 1. 


at 


CERTIORARI. 


Sce Practice 21. 24. 
Error 2. 
Construction of Statute, 6. 7. 


CHALLENGING OF JURORS. 
See Jury, 4. 


CHANCERY, AND CHANCERY PRAC- 
TICE. 


1. Where the creditor, by contract, extends 
the time of payment, to his principal debt- 
or, without the consent. of the surety, he 
releases the surety.— Comegys & pe 

v. Booth & Beil. 14 
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2. Where’ a surety has given verbal notice 
to the creditor, to sue the principal, to en- 
title him to a discharge, he must shew, 
that by neglecting to sue, an injury has 
been sustained by him.—Herbert & Ky! 
v. Hobbs & Fennelle, Adm'rs. H) 

3. If such notice and injury be shewn, it is a 
good defence, both at law and in equity ; 
but, without proof of the injury, it is no 
defence, in either court. Th. 

4. And if such defence be omitted in a suit at 
law, it is waived, and cannot be after- 
wards asserted in Chancery. Ib, 

5. A bill in Chancery may be dismissed, at 
the final hearing, for want of equity, tho’ 
there be no demurrer, and tho’ the answer 
does not insist on a want of equity, by 
way of demuirer under the statute. Th | 

6. The answer of a defendant in Chancery, | 
when responsive to the bil!, and not dis- | 
proved, is to be considered, at the trial, as 
true.—Paulling v. Sturgus et al. 95 

7. Equity has oo jurisdiction to relieve against 
a jndgment,.where the defence could be 
made at. law, and the remedy there was 
unembarrassed.— Moore v. Dial. 155 

8. And itis no ground for relief, that the pleas 
were there rejected—the remedy, insach 
case, is to revise the decision at law. Jh. 

9. After recovery at law upon a bond, Chan- 
eery will not order it to be cancelled or 
surrendered. ; Tb. 

10. Nor will a discovery be compelfed after 
judgment, where no sufficient reason is 
shewn, why it was not applied for before 
the trial. Ib. 

11. Although a defendant in Chancery has 
not demurred, or prayed in his answer, the 
benefit of a demurrer, to the complainant’s 
bill, he is not precluded from objecting to 
the want of equity in the bill. Ih. 

12. In a bill to obtain relief against a judg- | 
ment at law, A. charged that he had 
bought of B., a slave, paid part, and giv- 








en his note for the remainder of the pur- | 
chase money; that B. had warranted the 
slave to be sound; that the slave was 
unsound and of no value, and he believed 
B. knew it; that B. resided out of the 
State, so that he could not tender the slave 





back : that B. had assigned the note to U. 
who had obtained a judgment on it at law. 
Held, that Chancery had no jurisdiction | 
to injoin the jadgment.—M ‘Million v. | 
| 
| 


Pigg & arr. 165 
13. Where a vendor of an estate has made 
fraudulent representations of titles, the 
vendee is entitled, in equity, to a recision 


14. 


16. 


S 


-~ 


19. 


21. 


99 
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of the centract.—Harris et al. v. Carter's 
Adm’rs et al. 233 
All parties interested, should be properly 
brought before the court; but where, from 
the records, the rights of a particular par- 
ty cannot be properly determmmed—as to 
him, the bill may be dismissed without 
prejudice. Ib. 


5. No decree can be rendered, in favor of a 


defendant who answers, merely, except 
fur costs; if he seeks a decree against the 
complainant, he must file a cross bill. 0. 
On a bill for an injunction, a decree for 
the defendant can direct execution to is- 
sue only against the defendant in the exe- 
cution, and his securities, but not against 
another party to the contract. dis. 


. In the absence of prool, the answer of a 


defendant, when responsive to the bill, 
must be taken as trae. Ib. 
Where notes were transferred fraudulent- 
ly to athird person, the proper decree, in 
favor of acreditor, against the fraadolent 
holder, is furan account of the amounts 
received, and the proceeds of the notes 
themselves, buat not fer the nominal 
amount of them, on the supposition that 
they will be collected.—Bozman et al. v. 
Draughan, Ex. 243 
The decree cannot embrace matter not 
charged in the bill, although warranted by 
the proof. 


. B. and A. signed, as indorsers, under the 


name of T., which was there before, the 
paper beitg blank. It was afterwards fil- 
led asa note, payable tu B. and A.,; the in- 
dorsements were filled, making them first 
indorsers, and T. as second. R., the hot 
der, obtained judgment, at law, against 
each, as indorsers; T. satisfied to R. the 
demand, and obtained a transfer of the 
judgment against B and A., who then fil- 
ed their bill for relief against it. T. shew- 
ed, that, although judgment had been ren- 
dered against him, his indorsement was, 
in fact a forgery, aud he claimed the 
amount. It was held, that the judgment 
against T. was conclusive of T.’s liability 
as between R.and him, but was not evi- 
dence as between him and B. ahd A., they 
not being parties nor privies, but strangers. 
Bruhan and Atwood v. Ragland et al. 247 
It was immaterial to B- and A. whether 
the signature of T. was genuine or not, 
they having no eqnity againsthim. Jb. 
T., having satisfied the demand to R.. was 
in eqnity, entitled to collect it of B. and oy 
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23. Where one pays money, which another 
was equally bound to pay, and received 
an equal benetit, contribution will be al- 
lowed. ib, 

24. But between accommodation indorsers, the 
liability is according to the order of the in- 
dorsements, and no right to contribation 
exists, either at law or in equity. Th. 

25. Where a judgment is assigned for valua- 
ble consideration, whether by purol, or in 
writing, equity will sustain the assign- 
ment. Ib. 

26. A. recevered damages of B. for slander ; 
B. brought a writ of error, pending which 
he made overtures to A. for compromise ; 
A. expressed himself willing to compro- 
mise, on payment of costs, and his attor- 
ney’s fees, and declared he never would 
appropriate to his own use, a cent of the 
damages; B. left the supposed amount 
of costs and fees with the clerk, and di- 
rected more to be paid, if demanded ; 

. B. was prevented, by a fall from his 
horse, from prosecuting his writ of error; 
and A. obtained on certificate, an aflirm- 
ance of his judgment against B. Upon 
these facts, B. is not entitled to relief in 
equity, from avy portion of A.’s judgment 
Smith v. Miller. p 

27. It is an appropriate office of Chancery, 

to forse specific performance of agree- 
ment fur the sale of realty.—Morgan et 
al. v. Morgan et al. 383 
28..Prevention of litigation,‘under some cir- 
cumstances, forms a subject for Chancery 
jurisdiction : as, where one person has a 
right which several persons may litigate 
in several actions. Ib. 
29. Where A. claims of B. specific perform- 
ance of a sale of land—C., D. and E., 
judgment creditors of B. may be made 
parties defendant to A.’s bill. Tb. 

30. And it is no objection, in such ease, to the 

interference of Chancery, that the com- 
plainant’s right, which he seeks to quiet, 
has not beea established at law; much 
less can such an objection prevail, when 
_ the right is one peculiarly prope: for Chan- 
cery jurisdiction. Ib. 
31. Privity of connexion between the defen- 
dants, is not necessary.in bills of peace. 
See Titles to land,2. 3. 4. ' Ib. 
Assumpsit, 5. 10. 
Fraud, 3. 


CITATION. 
See Practiec, 12. 
Writ of Error. 3. 

















































INDEX. 


COMMISSIONERS. 


See IV, Paral evidence. 


CONSTITUTION. 

1. It was entirely competent for the legisla- 
ture to repeal the statute of the 15th De- 
cember, 1826, conferring a military title 
and settling an annuity for life, on Samuel 
Dale, at any subsequent session, and the 
act of 2Ist December, 182:3, repealing the 
same, as to the annuity, was not unconsti- 
tational.— Dale v. The Governor. 387 


CONSTRUCTION OF STATUTES. 
1. The statute of 1819, which provides, that 
the borrower may establish a defence of 
usury, by his own oath, in certain cases, 
does not extend to contracts made out of 
this State, by persons residing in other 
States. — Wilson v. Walker. 211 
2. Does the statute operate where the origi- 
nal parties to the contract are dead, equal- 
ly as if living—Quere? Ib. 
. The act of 1814, concerning attachments, 
relates to attachments issued by, and re- 
turnable before justices, and not to those 
returnable to courts,—Brown v. Massey. 
226 
4. The statute allowing amendments in pro- 
ceedings before justices, does not author- 
ise a change in the names of parties.— 
Friersonand Shortridge v. Blakesley. 267 
. The act of 1819 does not divest the courts 
of law and equity in this State, ofa gene- 
ral superiatending control over the plead- 
ings and proceedings of suitors therein ; 
they may set aside office judgments, whe- 
ther upon default or nonsuit, upon good 
cause shewn at the succeeding term, even 
after such judgments have been perfected. 
Acre v. Ross, Adm’r 288 
6.The authority conferred by statute, on 
judges of the county courts, to grant writs 
of certiorari, and supersedeas, is given on- 
ly for the purpose of removing a cause 
from a juctice’s jurisdiction, that the par- 
ty complaining may have a trial de noro. 
Boydv. Woodfin. 307 
. And such authority to supersede execu- 
tion from their own courts, cannot be ex- 
tended to supersede, perpetually those is- 
sued by justices of the peace. Ib. 
. The act of the 15th December, 1821, con- 
ferring a military title, and settling an an- 
nuity for hfe, on Samuel Dale, for servi- 
ces rendered and Josses sustained in the 
Creek war, as set forth in the preamble 
thereto, was an act of ordinary legislation, 
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and created no obligation or contract on the 
part of the State, ner vested any interest 
in the annuity antll paid.—Dale v. The 
Govcrnor. 387 
9. And even had such services and losses 
constituted an imperfect obligation, on the 
State, and had the s.atute of 1821, ripen- 
ed it into a perfect one, the plaintiff would 
still have been bound to estavlish them by 
proof, before he could recover. Ib. 


10. It was entirely competent for the legisla- 


ture to repeal said statute of tho 15th De- 
cember, 1821, at any subsequent session, 
and the act of the 3lst December, 1823, 
repealing the same, as to the annuity, was 
not unconstitutional. Ib. 
See Principal and surety, 8. 

Assumpsit, 1. 2. 

Chancery, &c. 2. 3. 4. 5. 

Indorser, 1. 2. 


CONVEYANCE. 

1. Where a lesse purchases the fee and ob- 
tains a conveyance, which is silent as to 
the rent, it operates an extinguishment of 
the rent, for the remainder of the term.— 
Martin, Bradly & Co. v. Searcy. 50 

9. And the case is the same, where the ven- 
dor had himself, pending the lease, pur- 
chased the fee of the lessor, who was the 
original owner ; and with it, a note given 
by the lessee, for the rent, and afterwards 
sold the fee to the lessee. tb. 

3. Where a conveyance is made, to hinder 
or delay a creditor in the collection of his 
debt, it is vo:d as against the creditor, al- 
though on valuable consideration.—Boz- 
man et al. v. Draughan, Ex’or. 243 

4. A deed of conveyance of Jand, executed 
by asheriff’s deputy, appointed without 
writing, in the name and under the seal of 
his principal, is valid.—M ’ Gee v. ~— 


COSTS. 
. Ina suit by garnishment, judgment can- 
not be rendered against a garnishee for 
the costs of the original suit.— Witherspoon 
v. Barber. 330 
.The certificate of the clerk, below, au- 
thenticating the record, is sufficient for 
this purpose, but the plaintiff cannot be 
allowed the costs of the record.— Thacker 
v. Myrick. _ 184 

See Security for costs. 
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judgment daring the samo term, when ren- 
dered,—Neal ct al v. Caldwell. 134 
Courts have complete power over their 
own judgments and proceedings in term, 
during which they may alter or correct 
them; and whether they may set aside 
judgment by default, to receive other plea 
than one to the merits, is also matter of 
discretion.—Aere v. Ross, Adm’r. 288 
The act of 1819 does not divest the courts 
of law and equity in this State, of a gen- 
eral superintending control over the plead- 
ings and proceedings therein; they may 
set aside office jadgments, whether of de- 
fault or non-suit, upon good cause shewn 
at the succeeding term, even after such 
judgments have been perfected. ib- 


I. COUNTY COURT. 


. The authority conferred by the statute on 


judges of the county courts, to grant writs 
of certiorari and supersedeas, is given only 
for the purpose of removing a cause from 
a justice’s jurisdiction, that the party com- 
plaining, may have a trial de novo.— Boyd 
v. Woodfin. 307 
And such authority to supersede execu- 
tions from their own courts, cannot be ex- 
tended to supersede perpetually, those is- 
sued by a justice of the peace. ab, 


. If a decree or order be made unadvisedly 


by the county court, it will continue opera- 
tive, until vacated by a higher tribunal ; 
but it does not neceszarily fellow, from 
such order or decree being a record, that 
execution may issue to compel its satisfac- 
tion; this depending upon the extent of 
powers and manner of organization of the 
court rendering it.—Morrison, Adm’r v. 
Morrison. 444 


II. CIRCUIT COURT. 
The Circuit court has exclusive jurisdic- 
tion as to the sale of real property, levied 
on in virtue of executions, granted bya 
justice of the peace.—M’ Daniel v. -— 
14 
Where a debt is under fifty dollars, but 
with the addition of interest it amounts to 
more than fifty dollars, the Circuit court 
has jarisdiction of the demand.—Hogan v. 
Odam and Odam. 


Ill. SUPREME COURT. 


. The Supreme court is not confined to a re- 


vision of the errors assigned, when the 
court below had no jurisdiction of the 
cause.—M’Daniel y. Moody. 4 
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COVENANT 
1. Assumpsit is not the proper remedy to en- 
force the liability of one who assings a spe- 
cialty by indorsement under seal.—Som- 
mervile v. Stephenson & Johnson. 271 
2. Wiere A., under covenant, sold Jand to 
B. for a sum cercain, and B, agreed to pay 
one half thereof’ on the first day of Janu- 
ary thereafier, on or before which day A. 
covenanted to give him possession, and 
the other half thereof on the subsequent 
January, at which time A. further cove- 
nanted to make B. valid titles.—Held, 
that these are mutual and independent co- 
venants. — Weaver, Adm’or v. Childress. 
361 
. And, ina suit brought by A. after the 
time he was to make titles had elapsed, to 
recover the purchase money of B. whois 
presumed to be 'n possession, an aver- 
ment in the declaration, of A’s ability and 
readiness to convey is surplusage. ib. 
-In an action of covenant a plea of pay- 
ment or of covenants performed, does not 
admit the deed, but the plaintiff must 
prove his cause of action, as if no plea, or 
negative pleas only were filed.— Bryant v. 
J. & T. Simpson. 339 


as 
~ 


> 


DAMAGES. 

1. The damages given in the affirmance of 
judgment in the Circuit or Supreme court, 
bear interest till paid.—Sanders and Fen- 
wick v. Rives. 109 

Q. A judgment in assumpsit wiil not be re- 
versed, because rendered in debt and da- 
mages, instead of damages only.—Malone 
& Co. v. Hathaway. 29 

3. Where damages were claimed in the writ 
bot the amount not stated in the declara- 
tion, the defect, being amendable, will be 
considered as amended, and judgment for 


the damages sustuined.—Buddie v. Ely. 
182 


DEBT. 


1. The action of debt will lie upon a decree 
or order of the county court, directing a 
sam of money to be paid by an administra- 
tor, which does not appear, from inspec- 
tion, to be void.—Morrison, Adm’or v. 
Morrison. 444 


DEBTOR AND CREDITOR. 
1.A debtor agreed with a creditor that a 





slave should be sold at a constable’s sale, 
and purchased by the creditor, that the | 


INDEX 


property might be redeemed, and when 
redeemed it should belong to the son, as a 
gilt from his father: Held. that the deli- 
very to the creditor, was a sufficient deliy- 
ery to the son, to constitute a valid gift by 
parol, and that when redeemed, the pro- 
perty belonged to the son.— Smith v. Wig- 
gins. 221 
2. ‘That the father, having no interest, was 
a competent witness to establish the agree- 
ment in an action by the son against the 
creditor. wb. 
3. That a sufficient amount of hire received 
by the creditor, redeemed the slave under 
the contract. ib. 
4. Where a conveyance is made to hinder 
or delay a creditor in the collection of his 
debt, it is void as against the creditor, al- 
though on valuable consideration.—Boz- 
man et al v. Draughan, Ex’r. 243 
5. If a judgment creditor fail to continue his 
lien on the defendants property by suing 
out executions, returnable to successive 
terms, he cannot eomplain of another, 
more vigilant creditor, who, by an attach- 
ment, under circumstances warranting it, 
may acquire a preference,—Cary v. Gregg. 
433 
See Principal and surety, 1. 
Titles to land, 2. 3. 4. 


DECLARATION. 
Sec I, Pleading. 
Practice, 29. 


DELIVERY OF POSSESSION. 

1. A debtor agreed with a creditor, that a 
slave should be sold ata constable’s sale, 
and purchased by the creditor; that the 
property might be redeemed, and when 
redeemed, it should belong io the son, asa 
gift from his father:—Held, that the deli- 
very to the creditor was a suflicient delive- 
ry tu the son, to constitute a valid gift by 
parol, and that, when redeemed, the prop- 
erty belonged to the son.—Smith v. Wig- 
gins. 221 

2. Delivery of possession to the purchaser of 
land, is deemed an act equivalent to regis- 
tration of the title deed, and should put 
every person upon the enquiry as to the ti- 
tle.—Morgan et al. v. Morganet al. 383 


DEMURRER. 
See Chancery, &c. 5. 
Practice, 5. 18. 22. 23. 24. 31. 
Appeal from Justice. 3. 
Replicatron, 2. 
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DISCONTINUANCE. 

1. Where the indorsee of a note sues the 
maker and indorsor jointly, under the act 
of 1828, defining the liability of indorsers, 
if he discontinue as to the maker, he not 
being found, it is discontinuance as to both. 
Philips v. Jordan. 38 


ERROR. 

1. After a plea of the general issue, no ob- 
jection, reaching the venire facias, can be 
be made—therefore, the want of one is not 
error.--State vy. MWilliams. 454 

2. It is nut error to refuse certiorari, when it 
is obvious that the object thereof cannot 
be thereby obtained. wb. 

3. In setting a judgment by default, any 
time during the term in which it is ren- 
rendered, on good cause shewn, and petr- 
mitting the defendant to plead the statute 
of limitations, there is no error.—JVilson 
v. Torbert. 296 

See III, Replication. 1. 2. 
Motion, 1. 
Judgment, 7. 
Executors and Administrators, 7. 
Practice, 9. 


EVIDENCE. 
Il. Records. 
Il. Public Writings, not records. 
Il. Written Evidence. 
IV. Parol Evidence. 
V. Proof in particular issues. 
VI. Competency of witness. 
VIL. Admissibility. 
VIL. Legal Presumption. 


I. RECORDS. 

1. A copy of a contract for the sale of land, 
certified by the Secretary of the Treasury, 
under hia hand and the seal of the depart- 
ment, as being a true copy from the re- 
cords of his office, is admissible as evi- 
dence.—Jinkins v. Noel. 60 

2. And it is not sufficient c.use of reversal, 
that tue original and copy were both given 
in evidence to the jury; both being simi- 





lar, the introduction of the copy could do 
no injury. wb. | 
3. In an action against a bank, the return of | 
a sheriff shewing that he served process | 
on the cashier, without proof that sach 
person was the cashier, is insufficient — 


St. John v. Tombeckbee Bank. 146 | 
4. The return of the sheriff is not sufficient , 
evidence of such fact. ib. 


5 Copies of field notes of the surveys of the | 


H4 


public lands, transmitted by the surveyor 
general to the several land offices in the 
districts where the lands are suld, are not 
admissible, as evidence.—Hamner v. Ed- 
dins. 192 
6. A statute of another State may be proved 
by an exemplification under the great seal 
of the State.— Wilson v. Walker. 211 
7. The seal should be affixed by the pe son.to 
whom the custody or use of it has been le- 
gally confided, expressive of the object for 
which it is used. ib. 
See Certificate, 4. 
Authentication, 1. 2. 


Il. PUBLIC WRITINGS NOT RE- 
CORDS. 


Ill. WRITTEN EVIDENCE. 

1. The certificate of the clerk of the Su- 
preme court, transmitted to the court be- 
low, certifying the reversal of a jadgment- 
of the Circuit court, is not sufficient evi- 
dence to prove an averment ina plea that 
a judgment has been reversed. A trans- 
cript of the proceedings in the supreme 
court, duly certified must be produced.— 
Draughan v. Tombeckbee Bank. 54 

. Where a plaintiff relies on documentary 
proof of title, a complete title must be 
shewn, and if a macerial link be wanting 
his documentary proof should be exclud- 
ed from the jury.—Jinkins v. Noel. 

. Where the sheriff gives an official receipt 
to the defendant, it is good evidence of 
payment, though he fail to make return of 
it, and although a writ of error be sued out 
before the amount is paid over to the plain- 
tiff.—Sanders and Fenwick v. Rives. 109 


i] 


> 


« 
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IV, PAROL EVIDENCE. 

. The statements of an agent, made sub- 
sequently to the contract, are not evidence 
against the principal: He must be exam- 
ined as a witness.— Betts v. Huntsv. Bk. 18 
Where a note has been executed, payable 
to certain commissioners, parol evidence 
is admissible -to shew, that the plaintiffs 
were the persons to whom the promise 
was made, and it is not necessary to pro- 
duce the minutes of the company for 
whom the commissioners act, to shew 
that they are duly elected such commis- 
sioners, where no fraud is alleged.—Mun- 
dine v. Crenshaw. 

3. Where a wriiten instrament has, by the 

application of a proper rule of legal con- 
struction, a definire and particular mean- 


— 


to 








mm peoet evidence is inadmissible to vary 
or add to it.—Duff'v. Iry. 140 
4. In assumpsit, payment, although made af- 
ter suit brought, may be given in evidence, 
under the genera! issue plea, to reduce the 
damages.—M’ Millian v. Wallace. 185 

5. Where a written contract is rot ambigu- 
ous in its terms, and there is no fraud, mis- 
take. nor other sufficient cause of exception, 

it cannot be varied, explained, or added to, 

by parol evidence.— Barringer & Rhodes 

v. Sneed. 201 

6. Parol evidence of an agreement at the 
time of assigning a bond. that the obligor 
should be indulged two years, is not admis- 
sible, in excuse of ordinary diligence.— 
Sommerville v. Stephenson & Johnson. 271 

7. In an action for the negligence of the de- 
fendant, it may be shewn in defence, that 

- the injury was the resylt of negligence al- 


so,on the part of the plaintiff. —Bethea v. | 


Taylor. 482 


V. PROOF IN PARTICULAR ISSUES. 
1. No previous conviction is necessary to re- 
cover the penalty given by the statute of 
1811, for marking unmarked hogs, &c.; 
proof of the commission of the offence up- 
on the tuial is sutlicient.—Reigh v. Spann. 
100 

2. The delivery of an execution to the sher- 
iff, may be proved by a memorandum, on 
the execution docket, and the oath of 
the clerk, that it was delivered in conform- 
ity thereto, without the production of the 
writ, or notice to produce it.— Neale el al. v. 
Caldicell. 134 
3. The court will presume the proper evi- 
dence was given in the court below, unless 
the bill of exceptions shows the reverse. 
ib. 

4. Where a plaintiff fails in proving a spe- 
cial contract, as laid, but proves the per- 
formance of one different, he may stil! re- 
cover, under the common counts in cer- 
tain cases.—M' Millian v. Wallace. 85 
5. The certificate of the clerk of the Su- 
reme court, transmiited to the court be- 
ow, certifying the reversal of a judgment 
of the Circuit court, is not sufficient evi- 
dence to prove an averment in a plea that 
a judgment has been reversed. A trans- 
cript of the proceedings in the Supreme 
court, duly certified must be produced.— 
Draughan v. Tombeckbee Banl:. ° 34 

See Scieri facias, 1. 
* IV, Parol Evidence, 5. 
Executors and Administrators. 6. 
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See Indorser, 11. 
II, Pleas 4. 
Construction of statutes, 0. 





VI. COMPETENCY OF WITNESS. 
1. The father, having no interest, is a com 
petent wilness to establish the agreement 
in an action by the son against the credit- 
or.—Smith v. Wiggins. 221 


VUl. ADMISSIBILITY. 

1. A certified copy of a deed of conveyance 
is not admissible evidence, without first 
salisfuctorily accounting for the absence 
of the original.—Sommervile v. Stephenson 
& Johnson. 271 

2.A copy of a contract for the sale of lands, 
certified by the Secretary of the Treasury, 
under his hand, and the seal of the depart- 
ment.as being atrue copy from the records 
of his ollice: is admissible as evidence.— 
Jinkins v. Noel. 60 

3 Evidence of a parol agreement to extend 
the day of payment of a prumissry note, 
when made after the making of the note 
is admissible —Ferguson v. Lill. 485 

See Authentivation, 1. 2. 
Records, 2. 
Parol Evidence, 6. 
Indorser, 11. 


Vill. LEGAL PRESUMPTION. 

1. The common law will be presumed to go- 
vern in our sister States, unless the contra- 
ry be shewn.— Goodman v. Griffin. 160 

See Venue. ). 
V. Proof in particular issues, 3. 


EXECUTION. 

1. Where a term is permitted to elapse be- 
tween the terms, to which an original 
and alias executicn are returnable, the is- 
suance of aca sa to the intervening term, 
will not continue a lien on property creat- 
ed by the former execution.-- Cary v. Gregg. 

433 

2. A plaintiff may sue out an alias fi fa. 
withont obstructing his right to aca. sa. 
during the time the former may be in the 
hands of the officer. ib 

See Construction of statutes, 6. 
V, Proof in particular issues, 3. 
County court, 3. 


EXECUTORS & ADMINISTRATORS- 
!. Where there are two executors, to make 
them parties defendant to a cause. process 





nson 
271 
nds, 
ury, 
art. 
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must be served on both.—Jones’ ’*r’ors vy. | 


Wilkinson. 44 


9,Toa suit brought by,an admi  ‘vator, 


the defendant may plead, as a set-off, a 
demand due by the intestate, at the time 
of his death, although the estate has been 
declared insolvent.—Perrine v. Warren, 
Adm’r. 11 


3. Tne statute of limitations does not com- 


mence running, antil some one is entitled 
to sue or be sued. Therefore, in trover, 
it does not commence running against an 
adminis.rator, until administration is gran- 
ted, where the defendant acquired the 
property after the death of the intestate. 
Johnson, Adm’r v. Wren. 172 


. Where a defendant dies after judgment 


to prosecute a writ of error against his re- 
presentatives,the proper remedy Is to apply 
to this court for a cerlioreri, to bring up 
the record, and for a scieri facias against 
his administrators to make them defend- 
ants.—Seicall v. Bates’ Adm’rs. 199 


. An executor canuol, in a second action, 


by the same plaintiff who had in the for- 


mer action, obtained a judgment by de- | 


fault against him, plead the insolvency of 
his testator’s estate, under the statute, his 


personal liability being fixed by the first. ! 


Garrow v. Emanuel. 285 


}. Presentment of a claim to one of two re- 


presentatives is notice tu both; and, on 


trial, proof is admissible, that the plain- | 
tiff’s account was presented to the defen- | 


dant’s co-administratrix, in her life-time.- 
Acre v. Ross, Adm’r. 288 

Where letters of administration were 
granted on the loth of May, 1824, and 


the advertisement thereof, which was con- 
tinued the proper length of time ina pnb- | 


lic newspaper, stated that they were 
granted on the 17th instant, the advertise- 
ment itself being dated May 25th, omit- 
ting the year, which was proved, extrane- 
ously, to be 1824, it was charged, that 
the misstatement was an immaterial one: 
Held, that, in this there was no error.— 
Acre v. Ross, Adm’r. 288 


. Executors here are not entitled to exercise 


any power as such, other than collecting 
and taking care of the estate, until they 
have given bond, and taken the oath pre- 
scribed.—Cleveland et al. Ex’rs y. Chand- 
ler, 489 
See If, Pleas, 1. 3 
Limitation of actions, 2. 3. 
Practice, 11. 








FACTOR. 


1. A. received cotton of B., made an ad- 
vance on it, and agreed to ship it to New 
Orleans or New York. and have it sold 
for the best price it would bring; A. to 
have the entire control of it, and the pro- 
ceeds to be applied to refund the advance. 
In New Orleans; when there, it would 
have produced enowghto pay the debt.— 
A. did not sell it there, but re--hipped it to 
New York, where it prodaced less: Held, 
that A. was not bound for the loss, having 
acted fairly,—Betts v. Hnntsrille Bank. 18 

See Agent, 1. 


FRAUD. 


. The possession of land continuing in the 
possession of the vendor, does not create 
the same presumption of fraud, as in the 
case of chattels. —Pauling v. Sturgus et al. 

95 

. As to what circumstances will render a 

sale of land fraudulent, Quere ? Ib 


3. Great inadequacy of price, though not of 


itself, sufficient evidence of fraud, in equi- 
ty, yet: when coupled with other circum- 
stances, is strongly indicative of it.—Boz- 
man et al. v. Draughan, Ex’r. 243 


FRENCH EMIGRANTS. 


See Assignment. 


GARNISHEE. 


1. On an attachment against a non-resident, 
a garnishee failed to auswer at the return 
term, and no proceedings were then had 
av to him, but an order of publication was 
made as to the defendant.in attachment. 
Ai the next term, a judgment by default 
nist wus taken against the garnishee: 
held, that this was regular, and that there 
was 14 discontinuance as to the garnishee. 
Robinson and Davenport v. Starr. 90. 

2. A proceeding by garnishment is a suit, 
and a justice cannot render judgment 
therein, against the garnishee, fur a sum 
beyond his jurisdiction, although it may 
be founded on several judgments against 
the origiaal defendant.— Witherspoon v. 
Barber. : 

3. And although one answer of a garnishee 
may authorise more than one judgment, 
yet it would be extremely irregular if not 
erroneous to render but one, to satisfy se 
veral executions against the defendant.— 

ib 
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not be rendered against the garnishee, for 
the costs of the original suit. ib. 
See Attachment, 3. 


GIFT. 
See Debtor and Creditor, 1. 


GIN. 
. A gin-house, the running gear thereof and | 
a packing-screw, are fixtures inseparable | 
from the realty, and pass with the free- | 
hold.—M’ Daniel v. Moody. 314 


HIRE. 
See Debtor and Creditor. 


4. In a suit by garnishment, judgment can- | 


HUSBAND AND WIFE. 
. The husband’s representative is not enti- 
tled to the personal property of the wife, | 
unless reduced to possession by the hus- | 
band, during the coverture. — Johnson, 
Adm’r v. Wren. 172 | 
- And such possession must be the posses- | 
sion of the hasband ; his possession, as | 
agent or trustee for another, i is a. 


3. To entitle a husband to the personal an -| 
erty of his wife, he must have reduced 
it into possession during the coverture 
Mayfield v. Clifton. 375 
4. And such possession must be a possession | 
as husband; a possession as administrator 
in right of his wife, is insufficient. ib. 


INDICTMENT. 

1. A person who steals property in a sister 
State, and brings it here, is liable to be in- 
dicted ander the laws of our State.—The 
State v. Seay. 123 

2. And the statute providing for the punish- 
ment of such offence here, is not uncon- 
stitutional. wb. 

3. The indictment, under that statute, must 
charge that the possession of the yroperty 
in thia State was felonious. wb. 

4. In an indictment nothing can be taken by 
intendment. 5 


INDORSE MENT. 
See Writ. 


INDORSER. 

1. In an action against the indorser of a pro- 
missory note under the statute of 1812, 
jadgment by default final may be render- 
ed without a jury.— Malone & Co. v. Hath- 
away. 29 
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2. Where the indorsee of a note sues the 
maker and indorser jointly, under the act 
of 1828, defining the liability of indorsers, 
if he discontinue as to the maker, he not 
being found, it is a discontinuance as to 
both.— Philips v. Jordan. 38 

. B. and A. sigued, as indorsers, under the 
name of T, whose name was there before, 
the paper being blank. It wasafterwards fil- 
led asa note, payable to B. and A.; the in 

dorsements were filled, making thein first 
indorsers, and T. as second. R., the hol- 
der, obtained judgment, at law, against 
each, as indorsers; ‘I’. satisfied to R. the 
demand, and obtained a transfer of the 
judgment against B_ and A., who then fil- 

ed their bill for relief against it. T. shew- 

ed.that, although judgment had been ren- 

dered against ‘him, his indorsement was, 
in fact, a forgery, and he claimed the 
amount: It was held, that the judgment 
against T. was conclusive of 'T.’s s liability 
as between R. and him, but was not evi- 

dence as between him and 8 .and A., they 
not being parties nor privies, but strangers. 
Brahan and Atwood v. Ragland et al. 247 

4. It was immaterial to B. and A. whether 
the signature of T. was genuine or net, 
they having no eqnity agatast him. ib. 

5. The liability of B. and A was as first in- 
dorsers. wb. 

6. Where one pays money which another 
was equally bound to pay, and received an 
equal benefit, contribution will be allowed. 

ib. 

7. But betweeen accommodation indorsers, 
the liability is according to the order of the 
indorsements, and no right to contribution 
exists, either at law or in equity. ab. 


8. Semble—that a blank indorsement is an 
authority to fill a bill or note, for such an 
amount asthe holder thinks proper. —_ ab. 

. Where the indorser of a promissory note 
holds himself liable to the indorsee, “should 
the maker fail,’”’ this is a ditferent con- 
tract from a general indorsement, and 
must be specially declared on.—Davis & 
Co. v. Campbell. 319 

. The word * fail,”’ iu such indorsement is 
is of larger import than “ refuse,” and is 
equivalent to inability or insolvency of the 
principal, and such fact must be shewn by 
the indorsee, as ascertained by suit or oth- 
erwise. ob. 

. And proof of the indorser’s subsequent 
promise to pay is inadmissible, the decla- 
ration not being adapted to such a state of 
fact. ib 
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12. Where, under the statute of 1823, maker 
and indorser are joined in the same action, | 


and the maker appears and continues the 
suit as to him, and there is judgment by 
default against tie indorser, Unis jadg- 
ment cannot be rendered final.—Chap- 
man v. Arrington 
13. But judgment by default fina!, may, un- 
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der the stavute of 1812, be rendered against | 
the indorser, without the intervention «f | 


vh, 


a jury. 


INJUNCTION. 
See Chancery, &c. 1. 3. 4. 


INSOLVENCY. 


See Executors and Administrators. 5. 


INSOLVENT DEBTOR. 
See Debtor and Creduor. 


INSOLVENT ESTATE. 
See Executors and Administrators, 2. 
Practice, 23. 


INTEREST. 


1. The damages given on the affirmance of 


judgment, in the circuit or supreme court 
bear interest till paid. —Sanders & Fenwick 
v. Rives. 
2. Ona note payable ata future day, with 
interest from ithe date, if not puancta- 
ally paid, jadgment may be properly ren- 
dered fur the principal, with interest from 
matuority.—Boddie v. Ely. 182 
See I, Declaration, 4. 5. 


JUDGMENT. 

1. Judgment by default final may be render 
ed against an tndorser, without a jury.— 
Malone & Co. v. Hathaway. 29 

2. A judgment in assumpsit, will not be re- 
versed, because rendered as for debtand da- 
mages, instead of damages only. wb. 

3. Where a judgment is improper, but pro- 
duces the proper result, it should not be 
reversed.—Philips v. Jordan. 33 

4. Jadgment of affirmance may be rendered 
in this court on certificate, in cases of ap- 
peal, as well of writs of error.— Adams v. 
Adams. 57 

5. Under the act of 1811, making it penal to 
mark unmarked cattle, &c.; a judgment 
fina! on demurrer cannot be rendered; the 
penalty can be recovered only on atrial on 
the merits, on proof or confession of the 
guiltofthe defendant.-Reagh v, Spann.190 


109 | 
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. Under the act of 1319, a judgment on mo 
tion may be had against the sureties of a 
sheriif, on notice to the sheriff alone.— 
Neal et al. v. Caldwell, Is 


7. Where the court below has erred, but the 


record shews, that, on another ground the 
plaintiff? is not entitled to recover, the 
court Will not reverse a judgment obtain- 
ed by the defendant beluw.—Johnson, Ad. 
v. Wren. i72 
.Qaa note payable ata future day, with in- 
terest from the date, if not punctually paid, 
judgment may be properly readered for 
the priacipal, with interest from maturity 

Boddie v. iy. 182. 


». Where damages were claimed in the writ, 


but the amount not stated in the deelara- 
ation, the defect being amendable. will be 
considered as amended, and judgment for 
the damages sustained. : ab. 
. Where an error was committed in the 
court below, but the appellant has suffer- 
ed no injury thereby, the judgment will 
not be reversed.—M’ Millian v. Wallace. 


. [o trials of title, the parties are entitled 


to a jury of free-bolders, but that right 
must be claimed in the court below, and 
it 13 not sufficient to reverse the judgment, 
that the record does not shew that the ju- 
rors were such —Huamner v. Eddins 92 


2. And the judgment though informal, if it 


adjudges to the plaintilf the damages found 
bythe jury, and a writ of possession for 
the land is sufficient. ib. 
. Where a judgment is assigned fora valu- 
able consideration, whether by parol or 
In writing, equity will sustain the as- 
signment.—Brahan § Atwood vy. Ragland 
et al. 247 
. A judgment by default against an execu- 
tor and return of execution, ‘* no property 
found,” are conclusive evidence of a de- 
vastavit, 10 the amount of the judgment 
in a second action by the same plaintiff 
against him, in his individual capacity, 
suggesting a devastavit.— Garrow v. Ema- 
nuel. 285 


5. Although pleas are on file, judgment of 


nil dicit may be rendered, and such judg- 
ment authorises the presumption that the 
defendant was present by himself or coun- 
sel, and did not attempt ro sustain his pleas. 
Bryant v. J. & T. Simpson, surv. part's. 339 


6. Where, under the statate of 1818, maker 


and indorser are joined in the same ac- 
tion, and the maker appears and continues 
the case as to him, and there is judgment 
by default against the indorser. this, judg- 
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ment eanuot be rendered final.--Chapman | furmed, upon common report, and expres. 
Arrington. 430 | ed an opinion of the guilt of the prisoner, 

7. Bat judgmeat by default final, may, un- if the juror believes that such opinion 
der the act of IS12. oe rendered against would have no inflaence in the formatiou 
an indorser, wiihont the intervention of a oF his verdict, should the evidence on the 


jury. trial be dierent from the report of the 
18. Where a party agreest in aw hall facts. ib. 
be entered the judgment of the t.yet Oo. Afiera juror is accepted and sworn, the 
the sa nary remecy ; jndasment uyou court cannot discharge tim trom the pane 
motion, cannot be giv en agalasi bin.—Da- el, without the consent of the prisoner, for 
vis vo. M’ Connell. AD2 any cause én esse at the time he was sworn 
See Principal and surety, 6 although the cause may have been dis- 
Damaczes, 1. covered after he was enpanaelled. ib. 
Court, 1. And where a juror is so erroneously dis- 
Sheri. 5. charged, and the prisoner is convicted, a 
Garnisice, 2. 3. A. reversal of the judgment does not dis- 
Practice, 22. charge him from a second trial. ib 
Jury. 6. See Judgment, 1 11. 
Justice of the Peace, 4. 
JUSTICE OF THE PEACE. 
on DGME NT BY DEP. a 
e Judament, 3.14 . A Jastice of the peace may give judg- 
Practice, 15. 16. 19. ment for the penalty of twenty dollars, 
under the act of IS11, against any one 
JURISDICTION. guilty of marking with his own own mark, 
1. Where a debt is under fifty dollars, but any unuarked hog, &e. without the con- 
with the addition of interest, it amounts to sent of the owner.—Reagh v. Spann 100 
more than fifty dotlars, the Circuit: court - And it Is no objection to the Jurisdiction 
has jurisdiction #f the demand. —Hoganv. of the Justice, that his: court is not provi- 
Odam & Odam. 52 ded witha jury, the offence being merely 
See Justice of the peace, 2. 4. penal, and not criminal, ib. 
Chancery, 7. 12. Where real property is levied on by an 
” attachment, issued by Justice of the peace, 
and ts claimed by a third person, the Jus- 
tice cannot award a venire facias to try the 
title. —M’ Daniel v.. Moody. j 
4. Where a Justice of the peace renders a 
judgment for an amoant over fifty dollars, 
itis void ; and the court to which the ease 
is removed by certiorari, cannot take cog- 
nizance thereol. for want of jurisdietion in 
the Justice. 
See Garnishee, 2.3. 4. 
County Court, 1. 


JURY. 

1. In detinue the jury are to determine the | 
value of the solo and where it was | 
not proven to sastain their verdict, it was | 
held, they might lawfully have drawn the 
inference from proof of the price of the 
hire. —Smith v. Wiggins. 221 

9, After verdict. iv criuninal cases, it Is pre- 
sumable that the names of the jurors, spe- 
cified in the renire facias, have beeu drawn 
according to law, particularly when the 
writ expresses that they were ‘ good and LAND. 
lawful jurors. daly appointed ag the stat-! 9° The allotments of le it eens to te 
ute requires.’’—State v. Williams. 454 Wesach casiavante. onder the act of Cow 

3. It is not necessary that the return of the gress, passed the 3d - March, 1817, ior 
venire facias should be technically stated encouing the cultivatioa of the vine and 
in the record; if it appear that the writ olive, may be assigned by the grantees, 
issued and that the grand jury was com- as well before asa ter performance of the 
posed of persons named in the writ, it conditions of cultivatien required by go- 
will be presumed they are the same, and vernment.—Jinkine +. Neel. 0 
it is immaterial whether they were sum- See Anthentication. 2. 
moned or not. ib. 


4. In a capital case, it is not ground of per- LARCENY. 
emptory challenge of a juror, that he has See Indictment,, 1 
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LESSOR AND LESSEE. 


i. Where a lesse purchases the fee, and ob- 
tains a conveyanee which is silent as to 
the rent, it operates as an extinguishment 
of the rent. for the remainder of the term. 
Martin, Eradly & Co. v. Searcy. 50 

>, Aud the case is the same, where the ven- 
dor had, himself, pending the lease, pur- 
chased the fee of the lessor. who was the 
original owner, and with it, a note given 
by ‘the lessee for the rent, and afterwards 
sold the fee to the lessee. 


LIEN. 


.A lien is created on property taken 
virtue of an attachment, which the ri 
to replevy cannot impair, if it be not done 
by giving special bail—Cary v. Grezg. 
“ele 


Sce Debtor and Creditor, 5. 


LIMITATION OF ACTIONS. 


. Where the statute of limitations commen- 
ces running, the death of neither party im- 
pedes its operations.— Johnson, Adnm’r. v. 


Wren. 172 


9, Bat it does not commence running until 


some one is entitled to sue or be sued. 
Therefore, in trover, the statute does not 
commence running againstan administra- 
tor, until administration is granted, where 
the defeadant acquired the property after 


the death of the intestaie. th. | 


. Whether the statute of limitations, where 
pleaded by an executor or administrator, 
will not be received more favorably than 
in other cases, Semble.—Acre v. Ross, Ad. 


Jas | 


See Practice, 19. 


LOST NOTE. 


. An action at Jaw may be maintained ona | 
“note payable to order. which is lost, where 
it fone not appear to have been ne gotiated | 
or indorsed —Chaudron v. Hunt & Norris. | 


» 
»o 


And where the declaration on such note 


avers its execution, its contents and t's loss, 


and that itis still dae the plaintiff, it is sulle | 
cient. It need not aver, that it was not in- | 


dorsed when lost, nor whether Jost before 
or after due. ib. 


MILITARY TITLE 
See Annuity, | 


MOTION. 


1. A motion to strike out a plea is addressed 


to the discretion of the court, and its refu- 
sal is not revisable on error.—Jeknson 
fdm’r v. Wren. 172 
Motions to set aside office judgments dur 
ing the term in whieh they are perfected, 
i ssed to the sound diseretion of 
he e from which there is no appeal. 
Acre v. Ress, Adin’r. 2c 
See li rit of Lrre rT. 1 iz. 


H a « ° shioe 
Sherifjs’ Securities, 1. 


NONSUIT. 
Whether the court can order a non-suit, 
Qucere.—Philips v. Jordan, 38 


NOTICE. 
Sheriffs’ sccuritics, 1, 
Eyccuiors and Administrators, 6 
Titles ia Land. 3. 4. 
li; Piras.. 1. 2: 5. 
Prin ‘ipal on d surety. 3. 
lendor and Purchaser, 4. 5. 6. 


OFFICE FOUND 


See Alien, 1. 


PARTNERSHIP. 


. In assoumpsit against partners, under the 


common counts, proof ofa promise by one 
in the fim name, is not sufficient: there 
most be a joint promise proved, or proof 
of the existence of the parine rship.— Find- 
lay & Buckhannon v. Stevenson 48 


2. Li is not necessary, in such case, for a de- 


fendant to deny the partnership by plea in 
abatement. ib, 

After the dissolution of a firm, the declar- 
ation of a defendant that his cc-defendant 
was a partner and jointly bound with him, 
is no evidence.—Barringer and Rhodes v 

Sneed. 201 
The rule is well settled, that the admis- 
sions of a partner, after a dissulution bind 


‘himself only. ab. 
. One partner, after dissolution of the firm, 


cannot, Without express authority. create 
or revive a debt against his late partner.— 
Wilson y. Torlert. 296 


PAYMENT. 


. Where, pending a writ of error, money is 


deposited with the sheriff, (whe holds an 
execulion,) ‘o be applied to the satisfac 
tion of a judgment in case of affirinance 
tis not a payment—it is at the risk of the 
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, ee. —Sanders and Fenwick: vy. Rives. 109 | 


, Pay ment of part of the purchase money 


is. not, of itself, a sufficient part perform. | 


ance to enable the vendor to enforce a 
parol contract for the sale.of land, and 
! 


recover at faw, the remainder of the pur- | 


chas: »money.— Meridith v. Nats 207 
See ut. Writ xn Evidence 
IV, Parel Evidence, 4. 


PENALTY. 


Sce Justice of the peace, 1. 


PLEADING. 
t, Declaration. 
It, Plea. 
HA, Replecation. 


iV, Issue. 


I. DECLARATION 


I. In trespass to try titles, the doctecatiin or | 


verdict must ascertain with reasonable 
accuracy and to common intent, the pre- 
cise tract or lot recovered; but serupu- 
lous accuracy of description is uot neces- 
| sary.—Jinkins v. Noel. 60 
. Inthe appellate court the declaration ha- 
“ving omitted to aver thatthe hoe was mark- 
ed in the mark of the defendant, the oimis- 
sion is fatal, and is not cured | by re ference to 


the warrant.—Reagh v. Spann. 100 | 


3. Though in this case no declaration was 
necessary, the plaintiff having undertak- 


en to file one, he must be governed by | 


the rules of pleading, this bei ‘ing a penal 
action, more strictness is observed than in 
other cases. vb, 
4-In debt ona note payable at a future 
day, with interest from the date, if not 
punctually paid, though the interest be 
demanded in the declaration from the date, 
yet, it not being demanded as a part of the 
debt itself, the declaration is sufiicient.— 
-Boddie v. Ely. 1-2 
5. A declaration founded on an instrument, 
for the payment of a sum certain, togeth- 
er with costs of suit and interest, the 
amount of which is not specitied in the 
instrument nor averred in the declaration, 
“will authorise the recovery of the sum 
certain, and interest thereon.—Bryant v. 
J.and T. Simpson, surviving partners. 339 
€. Ina suit brought by A. afterthe time when 
he was to make title to B. had elapsed, to 
recover the purchase money of B. , who 
is presumed to be in possession, an aver- 
ment in the declaration, of A's ability and 





| 
| 


readiness to pay Is surplusage.—IVeacer, 
Adin’r vy. Childress. 361 
In declaring on a contract, it must be set 
out literally, or described according to its 
Jeval effect: in the latter mode, a substan- 
tial variance in the proof is tatal.— Davis 
& Co. v. ‘arn phe li. 319 
Sce Lost Note, 1. 
Corenant, 3. 
Daineves, 3. 
Indorser, 9. 


Il, PLEAS. 
Toa suit brought by an administrator the 
defendant may plead, as a set-oll, a de- 
mand due by the intestate, at the time of 
his death, although the estate has been 
declared insolvent.—Perrine v. Warren, 
Adiv'r. 151 


2. The same strictness, either as to form or 


substance, essential to a special plea, ts 
not necessary to a notice of set-oif; it is 
sufticient if itdescribe the demand intend- 
ed to be set off, with reasonable certainty. 

ah, 


. In detinue against one sued individually, 


it is no defence that the defeudant is an 
administrator, and that, the conversion 
was by him only as such, and jointly with 
a co-adiministrator, Who is not sued.— 
Smith v. Wiggins. 22) 
In ap action of covenant, a plea of pay- 
ment or of covenants performed, does not 
admit the deed but the plaintit? must 
prove his cause of action, as if no plea, 
or negative pleas only were filed.—Bry- 
ant vy. e and T. Simpson, surviving part- 
ners. 3 
In an action on an assigned bond, it is not 
a good plea for the obligor, that the as- 
signment was extorted from the obligee, 
by threats of a prosec ution for felony, ye 
withstanding the former was notified by 
the latter of the fraud, and required not 
to pay the coutents of the bond to the as- 
7 age — WM’ Causland v. Drake. 344 
holding a bond on B., placed it for 
pon tion in the hands of C., an attorney 
at law—the attorney, being indebted to 
D., ineonjunetion w ith the latter, prevail- 
ed with B., i in cousideration of a surren- 
der to him of his bond, to A., and a pron 
ise from them that the attoruey would sat- 
isfy A. therefor, to exeeute a bond to said 
1). for the amount of, and in discharge of, 
his bondto A. D. brought suit ou the last 
mentioned bond against B., who pleaded 
the foregoing facts, and, in addition, that 
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1. In assampsit against an, indorser, judz- 


2. Jadgment of affirmance may be render- 


INDEX. 


C., thé attorney, not having paid A. the 
first mentioned bond, A. had brought suit 
thereon against B: Held, that this was 
not a sufficient plea of failure of conside- | 
ration. —Craig v. Blow. 443 | 


7. And a plea that ©, and D.>to deceive and 


defraud B., falsely and fraudulently re-| 
presented to him that ¢ was aathorised | 
to surrender and ecanvel the bond due to A, | 
and to discharge B. from liability thereon, 
and that, in corsideration B. would exe- | 
cute said bond to D., to seeure the debt | 
‘due from C. » D., he (C.) would surren- 


der said bond due A. to B., and thereby ¢ 


discharge him from all liability thereon; | 
and that said B., giving faith to said false 
and fraudulent representations, and, in 
consideration thereof, executed said bond 
to D.—is not a good special plea of fraud. | 
See Verdict, 1. ab. | 
Bond, 6. 
Executors and Administrators, 2. 5. | 


Ifl. REPLICATION. 


1. A party who has replied to a plea cannot | 


assign fur error, that the court refused to 
strike it ont—the objection is waived.— | 
Joinson, Alm’r v. Wren. 172 


9. Upon overraliag a demurrer toa plea and 


giving leave to the plaintiff to reply, itis 
not error that the court below did not re- | 


quire the demurrer to be withdrawn be- 
before the replication wes fired: the reply | 
is a verbal withdrawal of the demurrer.— | 
Craig v. By. 448 
See Verlict. 1. 
Practice, 17. 


IV. ISSUE. 


1. Toa nlea the plaintiff replied. and issue 


was joined at an ater tern; while the is- 
sue was belore the jary, bat before their 
retirement the court allowed the plaintiff 
to withdraw tas replication, and to demar 
to the plea: Held, that the coart might 
exercise such discretion.——Brown v. Mas- 
sey. 226 
Sec Practice, 18. 24. 27. 


PRACTICE. 





ment by defsalt final may be rendered 


without a jury.-Malone & Co. v. Huthaway. 
29 


ed in this court on certificate, in cases of 
appeal as well as ef writs of error.—Ad- 
ams v. Adams. 97 


65 
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A court may alter or correct a judgment 
daring the same term when rendered.— 
Neal et al. v. Caldiell. 134 


- A motion tostrike out a plea is addressed 


tothe dizeretion of the court, and its refu- 
sal is not revisuble on error.—Johuson, Ad. 
v. Wren. 172 


. Phe coart may, in its discretion, if the 


plea ismanifestly bad, strike it out,or pat 
the’ purty to his demurrer; but, unless ob- 
Viously deficient, the proper mode is to de- 
mur. ib. 


. It is only the plaintiff in error who can 


file the record In this court.—Thacker v. 
Myrick. 184 


7. I he omit to do so, the defandant ean have 


the judgment affirmed on certificate. . 2. 


8. The certificate, authenticating the record 


10. 


13. 


is sufficient for this purpose; but he can- 
not be allowed the costs of the reeord. ib. 


. Where an error was committed in the 


court below, but the appeilant tias | sus- 
tamed no inpory thereby, the judgment 
will not be reversed —M’ Millian vy. Wal- 
lace. 135 
After appearances snd plea to the deelasa- 
tion, no objection can be taken to any de- 


fect in the writ.--Hamner v. Eddins. 1$2 


. Where a defendant dies, afier judgment 


to proseeate a writ of error agaiust his re- 
presentatives, the proper course is lo ap- 
ply to this court for a certiorari, to bring 
up the record, and for a scire facias, a- 
gainst his administrators, to make them 
defendants.—Sewall v. Bates’ Adm'rs. 199 
After appearance, the appellee cannot 
claim a distmssal of the writ of error, for 
want of a citatiun. — Naylor v. Philips. 
210 

To an ori:inal attachment, the defendant 
miy plead in abatement, traversing the 
grounds of complaint relied on for the is- 
suance of the attachment.—Brewn v. Mas- 
sey 226 


. Toa plea the plaintiff replied, and isso 


was joined at an afierterm; and while 
the issoe was before the jury, but before 
their retirement, the court allowed the 
plaintiff to withdraw his replication, and 
to demur to the pleas Held, that the court 
might exercise such discreiton—Brovn v. 
Massey. 6 


. Where the plaintiff fails to declare, with- 


in the time presciibed, the defendant is 
entitled to judgment of non pres, unless 
the former shew good cause against li.— 


M’ Crory v. Boyd. 


16 Refusal by the court below to non pros a 
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plaintiff is an exercise of discretion not court, unless it is shewn in the record, in 
revisable in this court. ib. whut the proposed amendment cousis'ed, 
17. Where parties proceed to trial without a Craig v. Blow. 448 
repliestion to a spec plea in bar, and | 27. The permission or refasal of leave to with. 
the aetter of the repleation te available | draw the general issue, to plead in abate. 
under the general issu) > the inform saly os ment, or demur, is discretionary with the 
presam dtAé have ! Wave iy mulu il court eveu in crimin al cuses.—-®lalev. Wil. 
assent. andthe tral to buve gone ou t ~i 3 tems. 454 
meriis—Bond v. Hills and Fuy. 238 | » Where a p appears and pleads toa 
18. A party can have no hearing in the appel- deelaration fil ‘d against him and another, 
late court, apon the overruling of lis de- jointly, t is immaterial whether ar notat 
murrer, where it was afierwards with- appears that the writ was served on him. 
dravn, and an issue formed to the coun- Chapinan v. Arrington. 480 
try ; the case then stands as if no deme | 29. Where no step is made below to take ad. 
rer had been filed.—Acre v. Ross, Adm’r.| vantage of any defects in the declaration, 
2335) if any there be, this court will not, under 
19. In setting aside a judgment by default | the siatute examine into them ib, 
any time during the term in which it is | 30 An agreement by plaintiff, to accept a 
rendered, on good cause shewa and per-! plea contaiaing abatable matter, as a plea 
mitting the defendant to plead the statute | In abatement, after pleas in bar are filed, 
of lunitations, there is no error.— i) User v. | isa Waiver of all objections as te matters 
Torbert. 205 of form.—Cleveland et al, Ex’rs v. Chandler. 
2). In criminal enses brought to this court. on | 4x9 
[0 nts reserve d, it is net eerrect: practice 31. A demurrer cannot reach the order of 
for the defendant to assign errors inthe re- | pleading j and where a plea in bar, and in 
cord,.— Tie State v. Shelton. 343 abatement ave pleaded together, the prop. 
21, In sneh cases this eourtis confined in then 


er rule is tomovetostrike out the latter, 
decision. to the points reserved as nove | ortrent Masa nullity * at replication weall 


‘ 
| 

and difficult. and a certiorari to bring vy ad be an admission that it was regularly filed. 
} 


other parts of the record will nol be awera- ies 
ed, ib. See Writ ef Error, 1. 2. 
22. Where, in an action on 2 bond, a special Motion, 2 
' plea in bar alone is pleaded, a demurrer to Appearance, 1, 2. 3. 4. 
which isoverruled in the courtbelow.andon Venue, 2. 
writ of error the judgment on demurrer ts 
reversed and the plea holden radically bad, PRINCIPAL AND AGENT. 
this court will render the proper judgment. See Factor, 1. 
M Causland v. Drake. 344 
23. Where the defendant demars and pleads PRINCIPAL AND SURETY. 
to the same partof the declaration, and the 
issues of fact are tried, he is presumed to} J. Where a erecitor by contract extends the 
have waived his demurrer.— Morrison, Ad. time for payment to his principal. debtor, 
v. Morrison. _ 444 Without the consent of the surety. the sure- 
24, But the same strictness is not necessaryin | ty is relensed. —Comegys and Pershouse v. 
cases of appeal, or certiorart {rom justices’ Booth and Beil. 14 
judgments; ner is it correct practice to| 2. [In such ease it need not be shewn that the 
drive a party to his demurrer, it beiug the nee. hath sustained damage ; injury will 
duty of the court, in such eases, to ex punge be presumed. 
any plea not presenting issuable matter, | 3, Where a surety has given verbal notice 
and to direct proper issues wb. to the ereditor to sue the priacipal, to en- 
Q5.Every thing computble wislithe record will litle him toa discharge, le must shew, 
be intended! to sustain the j dgment below; that by neglecting to sue. an injury has 
hence? it will be presumed that the decree been sustained by him.—Herbert & Kyle 
was rendered apon the final apportion- v. Hobbs & Fenneile, Adm'rs. 
ment of vin insolvent estate, and so pursa-| 4, Such a. defence is good at law and in 
ed thedegal liability. ab. Chincery, but without proof of the injury 
23 A refusal of the court below to permit an sustained, it is not available in either 
amendment of a plea, after the overruling court. ib. 
of a demurrer, will not be revised by this 5. And if the surety omits to set up such 
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defence at law, it is waived, and cannot 
be asserted in Chancery. wb. 
6. Where a jndginent is reversed, and acor- 
rected judgment ts rendered by the ap-’ 
pell ite court. the sareties ithe error bond 
are liable for the amount of the cormected 
judgment.—Sanders & Fenwick v. Rives 
109 
7. Where a sorety reqnests the ereditor to 
sue the priscipal be being solvent, and 
the ereditor, fails to do so Whereby, by 
reason of the subseqoent insolvency o} 
the principal, no recovery cam be had of 
him, the surevy is cischarged.—Goodman 
v. Griffin. 16) 
8.The statate providing fr the re] 
surelles, when they g ve written nolice to 
the creditor to sue, and be fails to do so. is 
cumulative merely. ab. 


mes «of | 


PROMISSORY NOTE. 

2. Ona note poyable ata futare day, with 
interest from the date, if sot) punetu- 
ally prid. judgment may be properly ren- 
d. red for th e principal. with interest from 
matority.— Boddie v. Ely. 182 

See Indorser. 
I. Declaration, 4. 
Assumpsit. 12 13. 
Indorser. 16. 17. 


VIL. Adinissibility, 3. 


etre 


See Practice, 6. 7 13. 23. 2 


REGETRATION. 
See Titles to Land, 3. 4. 


RELEASE. 
1. A parol release. without consideration is 
unavailing —Goodman v. Griffin. 160 
See Principal and surety, 1. 


RENT. 
1. Though there be a special contract for 
the rent of land, the plainwith may, ander 
the stutote, recover on a count for “ise and 





occupation, ressonable rent, not exceeding 

the price fixed by the contract.—M’ Millian 

v. Wallace. 135 
See Conreyance, 1. 2. 


REPLFVIN. 
See Lien, 1. 
REPLICATION. 
See Pleading, IT. 





SCIRE FACIAS. 

1. It will be adjudged a variance between 
a sciert facias and a record, that the re- 
cord does not shew the amount of costs re. 
covered as averted inthe set. fa.3 the alles 
fulion say be proved at the triad by the 
lee bill —Sanders & Finuick v. Rites. 109 

See Appearanee, 3. 4. 
Practice, 11. 


SECURITY FOR COSTS. 

1. Where an order is made for sec urity for 
costs. aot under the statute, alibough the 
time limited for itto be given has passed, 
still rhe conrt may receive such secu ity, 
if advantage of such omission has not 
been previous y claimed.—Jenes’ E2’ors 
v. Wilkinson. 


SERVICE OF PROCESS. 

1. Where there are 1wo executors, to moke 
them parties defendant to» cause, process 
must be served on buth.—Joenes’ Ez’ors v. 

Wilkinson. 44 


SET-OFF. 

1. Toa suit brovght by an administrator, 
the defendant may plead, as a set-off, a 
demand due by the intestate, at the time 
of his death, although the estate bas been 
declared insolvent.—Perrine vy. Warren, 
Adin’r. 151 

See II. Pleas, 2. 


SUERIFF. 

1. Asherifis liable. if he fails to retarn an ex 
ecxtion three days before the return term, 
Neal etal. v Culdicell. 

2. And it is no excuse that property was levis 
edon and advertised to be sold on the first 
day of the return term. and that it was res 
tained tocomplete the sale, the writ being 
unnecessary for that purpose. ib. 

4. Tosustain an action againsta sheriff, for 
a false return of aft. fa it is necessary to 
shew, that there was a judgment to atte 

thorise the issuance of a fi. fa.. a 
bee Bunk v. Godbold. 

5: A me morgndam shewing the amount, seen 
ties and date of the award of jadgment, 
signed hy the clerk, is not a sufficient judg- 
ment for that purpose. ab. 

6. In this State a sheriff may appoint a ger.e- 
ral deputy by parol or without writing, as 
at common lnw, and when so constituted, 
he may deany act of a ministerial natare 
which his principal can.—M’ Gee v. Eas- 
tis. 307 
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7. A deed of conveyance of land execated 
by such deputy, in the nume and under the 
seal of his principal, is valid. ib. 

See Payment, 1. 
J. Records 3. 4. 
V. Proof in particular issues, 2. 


; SHERIFFS’ RECEIPTS. 

1. Where the sheriff gives an official receipt 
to the defendant, it is good evidence of 
payment, though he fail to make return of 
it, and although a writ of error be sued out 
before the amount is paid over to the plain- 


tiff.—Sanders und Fenwick v. Rives. 109 


SHERIFFS’ RETURN. 

1. In an action against a bank, the return 
of a sheriff. shewing that he served pro- 
cesson the cashier, without proof that the 
person was sach cashier, is insaficient.— 
St. Sohn v.. Tombeckbee Bank. 146 

2. The return of the sheriff is not safficient 
evidence of that fact. tb. 


SHERIFFS’ SECURITIES. 
1. Under the act of 1819, a judgmenton mo- 
tion may be had against the sureties of a 
sheriff. on notice to the sheriff alone.— 


Neal et al. v. Caldwell. 13! 
STATUTE OF LIMITATIONS. . 
See Liinitation of actions. 
SURETY. 
Sse Principal and surety. 


TITLES TO LAND. 


1. Where a plaintiff relies on documentary 
proof of tithe, a complete ttle must be 
shewn., and if a ma-erial link be wa.ting 
his documentary proo!” should be exelud- 
ed from the jury.—Jinkins v Noel. 60 

2. An equitable tide wil: prevail against ere- 
diters or parchasers of one having ontva 


nuked lezal tithe —Morgan et al. v. Mor- ! 
383 | 


gan, et al. 
3. A purchaser of land is not bound to hace 
the evidence of a mere equitable title re- 
corded, either as to creditors, or sabse- 
quent parchasers. z 
4. Delivering of possession to the parchaser 
of land, is deemed an act equivalent to re- 
istraiiun of the tithe deed, and should put 
every person upon the enquiry a3 to the 
wb 


? 
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TRESPASS TO TRY TITLES. 

1. In trespass to try titles, the declaration or 
verdict must ascertain with rensonable 
accuracy and to cominon intent, the pre- 
cise tract or lot recovered; bui serupu- 
Jons accuracy of description is uot neces- 
sury.—Jinkins v. Noel. . 60 

2.In an action of trespass totry titles, in 
sume of the counts of the declaration, the 
land was described by a wiong number, 
and the verdict was general: Lleld, that 
the misdeseription was cured by the in- 
dorsement on the writ.— Hamner v. Ed. 
dins. 192 

3. Ii is sufficient, in such action, to describe 
the land sued for, by designating the nam- 
ber of the tract, according to the surveys 
of the United States. 7 


TROVER. 

1. A. underteok to carry flour for B. to a cer. 
tain place, and having deposited it on the 
way hy mistake, part of the flour was ta- 
ken from there by C.—B. refusing to re- 
ceive part only, C. received the remaine 
der, and paid A. for the whole. This a- 
Mounts to aconversion by A, for which B. 
can maintain tover against lim.—Bullard 
v. Young. 46 

Sce Limitation of actions, 2. 


USURY. 

1. The statute of 1819, which provides that 
the borrower may establish a defence of 
usary by hisownoa h.in certain cases, does 
not extend to contracts made out of this 
stare, by persons residing in oiler States. 
Wilsony Walker. 21) 

2. Does the statute operate, where the origins 
al parties to the contract are dead, equally 
as if living —Quere? 19. 


VARIANCE. 

1. A variance as to the plaintiff between the 
Warrant or summons of the justice, and 
the statement of the cause of action in 
the appellate court, apparent of reco-d, 
by oyer or otherwise, is fatal on demure 
rer. — Moffett and Singleton v. a 


See Scieri facias, 1. 
: Declaration, 1. 


VENDOR AND PURCHASER. 
1. M. purchased a lot of land, and gave his 
note fur the purchase money ; the vendors 
executed a certificate of the sule, by which 











INDEX. 


’ 
they bound themselves to make a title 


when the notes were paid, and containing | 


l 


a stipulation, that on a failare of payment, 


the fot she ild revertio the vendors: Lie Id 
that tis suipuiation was for tie beneil of 


the vendors, and that the pucnhaser ¢ uld 
not take advantise of bis omission to pay, 
and at his option abandon the purchase. 
Mu dine v. Crenshaw et al. 87 


9. Where a vendor of an estate has made 
fraudulent representations of title, the ven- 
dee is entitled, ine g i 
the contract.— Harris et al 
et al. 

3. But where the purchaser had notice of the 
tile of the vendor, and the vendgr com- 
pletes his title 
entitled toa e 
that the vendor had no title at the time of 
the sale. 2b. 

4. A purchaser of an estate, under cireum- 





uly. toa rescission of 
. Carter’s Ads 


Bon 
nerd? 


before ihe vendee becomes 


he cannot obfect 








stances sufficient to pat him on the enqui- | 


ry, is considered as affected with notice of 


an incambrance. ib. | 
5. Possessioa of land is such a cireumstance | 


as to puta parity on the enqairy. 2. 
6. And the pending of a suit, involving the 


title 10 an estate, is sufficient notice to af- | 


fect a purchaser. tb. 
See Assumpsit. 9.10. 
» 


Payment, 2. 


VENIRE FACTAS. 


1. Upon change of venue afier a transmis. ! 


sion of the original papers, and a trans- 
cript of the orcers in the cause, a copy of 
the venire facies. cer ified by the clerk of 
the court from which the charge took place, 
cinsot be received asa part of the record, 
State v. Williams. BEY | 
2. Butaliera plea ofthe generalissue, no ob 
jection. reaching the venire facias, can be 
be mide—therelore, the want of ose is not 
error. ib. 
VENUE. 





1. Upon change of venue, the court is bound 
to presume all things regular before the | 
chi nge as the existence of a guod caption | 
to the indictment ; and it devolves upon the | 
prisoner to shew any fatal irregularity ; so | 
it is presumable that the record has been | 
daly transmitted and delivered. — State v. | 
Williams. 454 | 

See Venire Factas, 1. 


VERDICT. 
1. Where there are special pleas and no re 
plication or issue joined, and a verdict for 
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ihe plaintiff is rendered, is it error—Quere? 
Jones’ Ex’ dvs v. Wilkinson. 44 
2. 00a an acnon of trespass te try titles, in 
»counis of the declaration, the 
land was deseribed by a wroug number, 
and the veraict was ut neral > Held, that 
the misdescription was cured by the in- 
dorsementun the writ.—Hamner v. Eddins. 
192 

3. A general verdict sustaining the canse of 
action laid in the declaration, is sufficient, 
although it does not specily the land recov- 
ered. ib. 

See Trespass to try Titles, 1. 


“-y 
some of th 


WARRANTY. 
1. In a bill of sale of a negro, the words “I 
warrant and defend,” create a warranty of 
soundness as well as of title. —Duff v. Ivy. 


WITNESS. 

1. Where the subscribing witness resides 
out of the State, his evidence anay be dis- 
pensed with, in establishing the insttu- 
meut.—Barringer & Rhodes v. Sneed. 201 

See Evidence. 


WRIT. 

1. A writ returnable ata wrong term of the 
court, or at a time when no teriwn is to be 
holden, is absolutely void.—Brown v. J. & 
T. Simpson, surviving partners. 331 

2. After appearance and plea. ne objection 
can be taken to any defect in the writ.-= 
Hamner v. Eddins. 192 

See Appeurance, 6. 


WRIT OF ERROR. 

1. The appellee having prevented the writ 
of error from being properly prosecuted 
his motion for affirmance on certificate was 
denied.— Mitchell v. Russell. 53 

2 And the appellant was permitted to dis- 
miss his writ of error, so as to prosecute an- 
other. tb. 

3. Afier appearance the appellee cannot 
claim a dismissal 6f the writ of error, for 
wantof a citation.—Naylor v. Philips. 210 

4. The writ of error named the defendant 
individually, the record below decribed 
him as administrator—there being but one 
case: Held. thatthe error was not fatal.— 
Green v. Foley. 239 

See Payment, 1. 
Bond, 1. 
Practice, 11. 
Executors and Administrators, 4. 





















ERRATA. 


” 


read naturally. 


On page 126, 9th line from bottom, for “ materially, 
318, 18th “ ‘ ‘ for “veal,” read personal. 
“ 86343, 15th * “top for “begun,” read legem. 
425,Gh “ * “for * violation,” read rolition, 
454, 9h “ “ “ afier “where,” insert upon. 
472, last line, after “crime,” insert of murder. 
431, 14th line from bottom, for “ infamatus,” read informatus. 





